


White, Matt [IFA]

From: Chuck Augustine [caugustine@titlesc.com]

Sent: Thursday, April 17, 2008 1:06 PM

To: White, Matt [IFA]

Cc: Ogle, Loyd [IFA]

Subject: FW: discussion draft of admin. rules re waiver
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Matt -

I wanted to send comments on the waiver administrative rules draft. Rather than re-invent the wheel, I am going
to forward to you comments that I believe David Dunakey previously had sent to you. Please note that I agree
with his comments, particularly with regard to numbered pargraphs 4 and 5. I do not believe these suggested
changes would be detrimental to Title Guaranty. In fact, I believe to the contrary that they would be to the benfit
of the division. Please review these comments and let me know if you disagree or if you think that our suggested
changes would prove detrimental to Title Guaranty.

Chuck Augustine.

Matt, Chuck Augustine copied me with the new proposed rules. I think it is an excellent start but there
are several matters that require comment:

1. in 9.7(1)"The division recognizes the forty year title plant as the preferred method of providing
title evidence..." I know that title plant abstracters have sold that idea to the Division and
legislature, but it is frankly untrue. The Iowa law provides that documents do not impart
constructive notice unless properly indexed; title plant abstracters never verify indexing- only a
direct search will reveal proper indexing. the Iowa Supreme Court has upheld that statue for 150
years. Therefore the only legally recognized search is a direct search - period.

2. in 9.7(5) contains a reference to an "interested person" that term is not a defined term, but I
assume it is referring to the list of people previously mentioned in the paragraph but it is
unclear. After "interested person" I would add ", set forth in this paragraph," Otherwise you run
the risk of everyone claiming to be an interested person.

3. 9.7(8)a.(4), requires references from two attorney and one title-plant abstracter. You may recall
that Chuck and I had a reference from a title-plant abstracter but that requirement will make it
virtually impossible for anyone now to get such a reference considering the current attitude that
exists. Why not say: "Three professional references from persons possessing knowledge of
abstracting, such as participating attorneys and abstractors."

4. 9.7(8)b.(2) We recognize that the waiver is personal in nature and that we are personally liable,
but I am concerned that the last sentence will be interpreted to mean that we can't operate
through a separate entity. This is a very delicate issue. You are aware of the recent push by the
Iowa Attorney Disciplinary board to require companies such as ours to run everything through
an IOTA account (they were hungry for the interest). Without going into great detail they were
flat wrong in their position and for now at least have abandoned that position. Why not have the
second sentence say: "Although an attorney may abstract through a separate entity, such
liability cannot be transferred..." You are aware that in the current market, companies refuse to
do business through law firms. If we had to abstract under our personal names we would be out



of business.
5. 9.7(8)b.(3) requires that the attorney be licensed - I understand that we don't want disbarred or

suspended attorneys abstracting. But what is the rationale for requiring an Iowa License? An
attorney still has the same knowledge, licensed or not. I have considered putting my license on
"hold" because all I do is abstracting, but I am still an attorney.

6. 9.7(8)b.(4)(a) provides a method by which an attorney seeking a waiver can apply if he/she has
been abstracting under the supervision of a exempt attorney. I think this is an excellent and
necessary provision. I am not sure of the intent, but one purpose may be so that the upcoming
attorney can follow in the footsteps of an exempt attorney. If that is the case there should be
mention that the matters of hardship and public interest that were established when the
supervising attorney was granted a waiver have already been established. If i die the
circumstances that justified my being granted a waiver don't die with me. We have a licensed
attorney abstracter who has worked for us since he graduated from law school, all he does is
abstracting. It doesn't make sense to me if he would have to reprove the elements for a waiver all
over again in the event of my demise.

7. 9.7(8)b.(4)(b)vi.indicates that a proper consideration is whether grant of a waiver will adversely
impact the business of participating abstracters. Matt I have real concerns about this language, I
think it should spell out that the affect on other competitors is NOT a legitimate factor to
consider. Also title plant abstractors will always be able to make such an argument, even those
who are offering an inferior product and/or have a terrible title plant. Plus by including that
language the Division is endorsing the virtual monopoly held by title-plant abstractors. At a
minimum if the language is retained there should be language added that if a title-plant
abstractor makes that argument their title plant is subject to inspection and certification.

Please give these ideas consideration. Even as it stands it is a significant improvement regarding the
waiver process. dave
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White, Matt [IFA]

From: DAVID D. DUNAKEY [ddunakey@surfvi.com]

Sent: Wednesday, April 09, 2008 2:48 PM

To: White, Matt [IFA]

Subject: discussion draft of changes to waiver procedures

Page 1 of 2
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Matt, Chuck Augustine copied me with the new proposed rules. I think it is an excellent start but there
are several matters that require comment:

1. in 9.7(1)"The division recognizes the forty year title plant as the preferred method of providing
title evidence..." I know that title plant abstracters have sold that idea to the Division and
legislature, but it is frankly untrue. The Iowa law provides that documents do not impart
constructive notice unless properly indexed; title plant abstracters never verify indexing- only a
direct search will reveal proper indexing. the Iowa Supreme Court has upheld that statue for 150
years. Therefore the only legally recognized search is a direct search - period.

2. in 9.7(5) contains a reference to an "interested person" that term is not a defined term, but I
assume it is referring to the list of people previously mentioned in the paragraph but it is unclear.
After "interested person" I would add ", set forth in this paragraph," Otherwise you run the risk
of everyone claiming to be an interested person.

3. 9.7(8)a.(4), requires references from two attorney and one title-plant abstracter. You may recall
that Chuck and I had a reference from a title-plant abstracter but that requirement will make it
virtually impossible for anyone now to get such a reference considering the current attitude that
exists. Why not say: "Three professional references from persons possessing knowledge of
abstracting, such as participating attorneys and abstractors."

4. 9.7(8)b.(2) We recognize that the waiver is personal in nature and that we are personally liable,
but I am concerned that the last sentence will be interpreted to mean that we can't operate through
a separate entity. This is a very delicate issue. You are aware of the recent push by the Iowa
Attorney Disciplinary board to require companies such as ours to run everything through an IOTA
account (they were hungry for the interest). Without going into great detail they were flat wrong
in their position and for now at least have abandoned that position. Why not have the second
sentence say: "Although an attorney may abstract through a separate entity, such liability cannot
be transferred..." You are aware that in the current market, companies refuse to do business
through law firms. If we had to abstract under our personal names we would be out of business.

5. 9.7(8)b.(3) requires that the attorney be licensed - I understand that we don't want disbarred or
suspended attorneys abstracting. But what is the rationale for requiring an Iowa License? An
attorney still has the same knowledge, licensed or not. I have considered putting my license on
"hold" because all I do is abstracting, but I am still an attorney.

6. 9.7(8)b.(4)(a) provides a method by which an attorney seeking a waiver can apply if he/she has
been abstracting under the supervision of a exempt attorney. I think this is an excellent and
necessary provision. I am not sure of the intent, but one purpose may be so that the upcoming
attorney can follow in the footsteps of an exempt attorney. If that is the case there should be
mention that the matters of hardship and public interest that were established when the
supervising attorney was granted a waiver have already been established. If i die the
circumstances that justified my being granted a waiver don't die with me. We have a licensed
attorney abstracter who has worked for us since he graduated from law school, all he does is
abstracting. It doesn't make sense to me if he would have to reprove the elements for a waiver all
over again in the event of my demise.

7. 9.7(8)b.(4)(b)vi.indicates that a proper consideration is whether grant of a waiver will adversely



impact the business of participating abstracters. Matt I have real concerns about this language, I
think it should spell out that the affect on other competitors is NOT a legitimate factor to consider.
Also title plant abstractors will always be able to make such an argument, even those who are
offering an inferior product and/or have a terrible title plant. Plus by including that language the
Division is endorsing the virtual monopoly held by title-plant abstractors. At a minimum if the
language is retained there should be language added that if a title-plant abstractor makes that
argument their title plant is subject to inspection and certification.

Please give these ideas consideration. Even as it stands it is a significant improvement regarding the
waiver process. dave
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White, Matt [IFA]

From: Ogle, Loyd [IFA]

Sent: Wednesday, April 09, 2008 2:05 PM

To: 'Bauer, Patrick B'

Cc: White, Matt [IFA]; Petersen, Becky [IFA]; Wilson, Joanna [IFA]

Subject: RE: ISBA Real Estate Section Council -- RE: Title Guaranty --Discussion draft of Iowa
Administrative Code amendments regarding abstract title plant waivers
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-----Original Message-----
From: Bauer, Patrick B [mailto:patrick-bauer@uiowa.edu]
Sent: Tuesday, April 08, 2008 5:50 PM
To: Ogle, Loyd [IFA]
Subject: RE: ISBA Real Estate Section Council -- RE: Title Guaranty --Discussion draft of Iowa
Administrative Code amendments regarding abstract title plant waivers

Dear Loyd,

Thanks for affording me an opportunity for review and comment. The draft addresses some of the
process concerns we discussed back in January, and certainly helps to fill out considerably both structure
and content of the waiver process.

Initially, a few technical points. First, shouldn’t the citation in the last sentence to 9.7(1) be to 16.91(5)
(and not 16.3(15))?

Second, 9.7(12)’s provision about withdrawal/cancellation/modification of a waiver where “the
alternative search method assuring that the public interest will be adequately protected [after issuance
of the ruling] has been demonstrated to be insufficient” (is bracketed qualification is needed?) doesn’t
seem to be paired with/to any bracketing “front end” requirement about determining the sufficiency of
a proposed alternative search method at the time of the initial waiver.

Third, throughout there are varying references to abstractors, attorneys, and applicants – in view of the
substantive distinctions being made (discussed below), would it make sense that “applicant” includes
both “attorneys” and “abstractors” but the latter two terms are used in ways thate always are mutually
exclusive?

In terms of substance, the draft appears to create three categories:

(1) abstractors (non-attorneys) can get provisional waivers but eventually have to create a plant
(2) attorneys (non-abstractors) can get permanent waivers if they have (seemingly prior)

experience abstracting under the supervision of exempted/grandparented attorneys (i.e.,
presumably the requirement of supervision ceases once the waiver is granted?)

(3) attorneys (non-abstractors) unable to abstract under the supervision of an
exempted/grandparented attorney can get a permanent waiver if they can satisfy the remaining
requirements set forth in 9.7(8)(b)(4)(a)(i)-(vi).

I imagine the first category is relatively uncontroversial and the second category may involved a
somewhat limited extension of Berger-type effects from exempted/grandparented attorneys to
permanently waived/grandchildren attorneys who are able to satisfy the “apprenticeship” requirement.



The “no geographical limitation” provision of 9.7(8)(b)(4), however, seemingly allows 99-county
“omnibus” abstracting by attorneys awarded permanent waivers within the third category.

I think I follow the logic of both 9.7(8)(b)(4)(a)(i)-(iii) (going to the quality of the abstracting the attorney
will perform) and 9.7(8)(b)(4)(a)(iv)-(v) (seemingly going to the quantity of business the attorney will
bring to Title Guaranty), but see some difficulties in applying the provisions of 9.7(8)(b)(4)(a)(vi) in the
circumstances where permanently-waived non-abstractor attorneys can operate on an omnibus basis in
all 99 counties but the title plant requirement usually confines non-attorney abstractors to operating in
a single county. Such differences in scope of operations seemingly will present apple/orange problems
in determining both “[t]he number, availability, service and quality of other abstractors available to
perform abstracting” and “whether the grant of a permanent waiver will adversely impact the business
of other participating abstractors” because those comparisons presumably will produce different results
in different counties.

I can see the sense of letting attorneys compete with abstractors in counties where the latter aren’t
performing adequately, and also can seen the sense of allowing omnibus abstracting in all 99 counties
where market conditions require it. I continue to be somewhat unclear, however, why the latter
circumstance (need for omnibus abstracting in all 99 counties) justifies allowing non-abstractor
attorneys to abstract without a title plant but is not sufficient to allow non-attorney abstractors to do
the same thing. Admittedly maybe a matter of policy appropriately determined by TGD, but on its face
there’s a sort of cross-connection/short circuiting between the categories of non-attorney
abstractor/non-abstractor attorney and uni-county title plants/all-county record searching.

I realize things above aren’t as clearly expressed as they should be, but would be happy to try to
develop them more fully by phone if that would be helpful. Thanks again for sending the draft my way.

Best regards,

Pat
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