DISCLOSURE: This draft is for discussion purposes only and does not reflect the opinion of the title guaranty board,
director or staff.

9.7(16) Waiver of up-to-date title plant requirement. The division board shall consider an application by an attorney

or abstractor for waiver of the use of an up-to-date title plant requirement described in Jowa Code section 16. 9 1(5%?
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9.7(1) Mission. The division is anthorized under Iowa Code Chapter 16 to issue title guaranties t}troujé%’ﬁ;t ’E}i@mstégte
Title guaranty’s public purpose is to facilitate lenders’ participation in the secondary market/ %ﬁ%‘t@ pg%wteﬁland title

stability through use of the abstract-attorney opinion system. The division recogng@l@e fg%y year%i‘zle plant as the
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preferred method of providing title evidence for the purpose of issuing title guaramies The dmswn must weigh the
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benefits of the traditional title plant with other alternatives to ensure buyers a%@%nde é‘% omgae:tttwe price, rapid service,
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and high quality of title guaranties throughout the state. To assist the diyi 10n in ih?&\mlss’lon Iowa Code section 16.3(15)
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expressty aliows the division to waive the up-to-date title plant reqa%iré
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9.7(2) Definitions. The foliowing words and phrases,<ilien use @i in thlS subrule, shall have the meanings set forth
o

%
st@enf t\% context of a particular rule:
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. below unless a meaning is inconsistent with the mag;f‘
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s are uniformly accesmble throughout the state to buyers
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“Availability of rzrle guamntzes means that titig:guarang
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and lenders at a competitive price, serv';; and quality.

f%?

“Hardship” means privation, sﬁfi&rmg,
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sity, or financial cost exceeding income in complying with the title plant
/om"

requirement that is more thar rmmma‘“f Wwhen considering all the circumstances.
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c&gfﬁ%ntwe tlian out-of-state title insurance, increasing the division’s market share, improving the quality of land titles,

and prd‘“ﬁf@cﬁng consumers.

“Title plant” means tract indices referencing all instruments affecting real estate in the county which are recorded in
. an office of the county recorder, commencing not less than forty years prior to the date the abstractor commences

participation in the title guaranty program.



“Waiver” or “Variance” means an action by the division which suspends in whole or in part the requirement of the use

of a current tract index described in lowa Code section 16.91(5) as applied to an abstractor, = - -~ -

9.7(3) Filing of application. An applicant must submit a plant waiver application in writing to the attenuon of the

where applicable and known to the applicant (for an example of a plant waiver apphcatf
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chapter): % &

a. The name, business address, e-mail address, and telephone number_ t %abstrzggtor r whom a waiver is being
B 5

requested;

¢. The relevant facts that the applicant beheves%x%pu}d Ju§t1fy§ mever under subrules 9.7(7) and (8) described below.
This application shall include a signed stafé%xent fro é%@‘ﬁﬁpphcm‘c attesting to the accuracy of the facts provided in the

application.
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9.7(5) Notification and re m% j“%

a. The division aag%ytor sha%ﬁowledge an application upon receipt. Within 14 days of the receipt of the

application the division du’g *ﬁ%fhaﬂ contact by e-mail and web-site posting the applicant, the division board, all

abs ctors me county for which the waiver is requested, the Iowa State Bar Association, the lowa Land

3
decision of the division board.

b. Any interested person may submit a statement in support of or in opposition to the application in writing.

¢. The application shall be placed on the agenda for the next scheduled division board meeting unless a special

meeting is requestied by the chair of the board or by written request of two board members.
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9.7(6) Waiver meeting.
a, - The informal review of the waiver is not a contested case proceeding but other agency action wherein the rules of .
evidence are not applicable.

b.  To preserve order, the chair of the board may set reasonable limitations upon the number of persons who may
v%

appear before the division board and the time allotted for presentations in favor of and against the proposed w;%m\;e&
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9.7(7) Criteria for waiver or variance, In response o an application completed pursuant to subrule 9 7(4) %e Vision
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board may issue a ruling permanently or provisionally waiving the lowa Code sectmng}é 916

requlrement, if the board finds the following:

b. The waiver is:

(1} Clearly in the public interest; or

s 2
ﬁﬁ*"’“& 3 . q .
9.7(8) Type of waiver or variance granted, Provisiongl | and, %E,@& %éent waivers described in this subsection have been
3 5 %gyg%
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oy granted by the dmsmn board. Guideimes for prov;f onal ‘d pennanent waivers are as foilows

3) Ev1de;ce the prowmé“i‘fél waiver is necessary in order to produce a revenue stream to justify the expense associated
W
with hag{wgng Wﬂe plant and

‘“*”%%
ﬁé‘f&;) Profes*.s’;xona‘! references from two licensed Iowa attorneys and one participating plant-abstractor attesting to the

%

apphcegn s»ﬁ%hw fo abstract,
b. Permanent waivers. The legislature recognized in Iowa Code section 16,91(5) that a participating attorney
providing abstract services could be exempt from the title plant requirement. Based upon the premise that a participating
) attorney may have the expertise to abstract without a title plant, the division board may grant a permanent waiver to an

lowa licensed attorney.



(1) Attorneys granted a permanent waiver hold the same status as other exempt attorney-abstractors and absent
express legislative authority to the contrary, the board will not Hmit geographicaily an attorney’s ability to abstract for
Title Guaranty.

(2) A permanent waiver is personal in nature and non-transferable. An attorney granted a permanent waiver shall

liability. g%%
(3} Permanent waivers are contingent upon the attorney retaining an Iowa lice se“to%ﬁ%%%?w An attorney

whose license is suspended shall reapply to the division director upon remstateme,‘%:: by thé%fowa upreme Court. The
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division director has the discretion to refer the matter to the division board. & @\% 4

(4) There are two circumstances when an attorney may be g;ramed a%perment §‘giver:
%\
%,

{a) Attorney applicant abstracting under the supervision andie oontrof of an exémpt attorney-abstractor. The board

i
o 4.\

shall consider, at a minimum, the following:

a legal partner or associate. o %&%&

ii. Professional references.g’”f‘ﬁ%%gard shall give considerable weight to a recommendation from an exempt
attorney-abstractor who persona )ﬁ%fz;ervis%‘%%g&ﬁpplicanﬁs abstracting for a period of two years or more and is able to
attest in writing or in person E,ﬁ ﬁi&éaivision board regarding the applicant’s ability to abstract,

iii. Samples Ofﬁ%hﬁt cts pred by the applicant.

(). Attomey apﬁaﬁant??’ét working under the supervision and control of an exempt attomney abstractor. The

%mum, the following:

aailf

Professional references;

Samples of abstracts prepared by the applicant;

iv. The applicant’s business plan;

v. Evidence of clients and volume of additional transactions that will be brought into the title

gnaranty abstract/attorney system as a resuit of the waiver;
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vi. The number, availability, service and guality of other abstractors available to perform abstracting

and -whether the grant of a permanent waiver will adversely impact the business of cther

participating abstractors;

completion of the title plant before the board may grant the up-to-date title plant statés to o the é‘j)pizcant “Upon certification
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of up-to-date title plant status, the applicant must obtain approval from the wsmn%o conéﬁct busmess under a name
4\ e:%

other than the entity to which the provisional waiver was granted. Any traifxsfer 6 titfe plant must be approved by the

division in order for the title plant to retain its status as a title guar, gn‘cy“:absu actor. ®
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9.7(10) Ruling. The division board shall direct the d% @n dxreo;or to prepare, or cause to be prepared, a proposed

%

of subrules 9.7(7) and (8) abov M“anﬁ descﬁb%%how granting the waiver would or would not advance the division’s

i "s‘ﬁbru}e 9. 7(2) The ruling will summarize the relevant facts and reasons uporn which

of %@ divis § board upon consideration of all relevant factors. Relevant factors to be considered are the unique
N

mrcumsﬁ%ces set out in the application, presentations given before the board, the professional knowledge and expertise of

the board members and division staff, and any other resources available to the division board. Consideration should be

. afforded to rulings on prior plant waiver requests, but the division board shall not be bound by such rulings.



d. Within seven days of its issuance, any ruling issued under this subsection shall be transmitted to the applicant, the

Towa State'Bar Association-and the Iowa Land Title Association.

e. The decision of the division board shall be final agency action and all appeals shall be filed with the Polk County

District Court of Towa.

9.7(A1) Public availability. Applications for waivers and rulings on waiver applications are public—éi%%@i?ds uner wa

Code chapter 22. Some applications or rulings may contain information the division is authxgm%ed o%qun’ed 10 keep

confidential. The division may accordingly redact confidential information from apphcgﬁtﬁ;on ?,r r Wgs prior to public
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inspection or dissemination. % éﬁﬁ%@% .
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facts upon which the petition is based are
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L .
not true or if material facts have been withheld. A waiver or var;ana%;gsued bg%the division board pursuant to this
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9.7(12) Voiding or cancellation. A waiver or variance is voidable if matama’i
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ate notice and meeting, the division board issues a
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subsection may be withdrawn, canceled, or modified if, after app%:gp
B

%
ruling finding any of the following: % ‘%
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a. That the petitioner or the applicant who was 'dm sub;e@fy” %‘Eh e Waiver ruling withheld or misrepresented material

facts relevant to the propriety or desirability of the Q%ver

N

b. That the alternative search method as?% t"'r-*ing thai%%@}m%ﬁc interest will be adequately protected after issuance of the

,f’-\



Exhibit A
Sample Plamt Waiver Application

"PROVISIONAL __ PERMANENT ___ PLANT WAIVER APPLICATION

STATE OF )

COUNTY OF ) TELEPHONE (
FACSIMILE {

NAME OF APPLICANT _ {individual)

BUSINESS ADDRESS

(Street) (City)
E-MAIL ADDRESS

v
ormat;on concerning my
h{?nt 4’0-year tract index for the

L W

1, the above-named Applicant, do hereby submit for consideration the folléwin

s

request for waiver of participation requirements of the use and ownersi;‘f’ﬁ ofaa
Title Guaranty Program pursuant {o lowa Code section 16.91(5): - 4 !

Number of years at present Jocation...........ccoevvvrirernn.
Number of years abstracting eXperience ........ccoouevvenye
Annual volume of business (gross receipts).....cveoev..’ N ST UUURURRUTUOI
Number of abstracts updated last year ‘ e tresrs sttt e b ren et et aeeasns
Percent of abstracting business in your trade af
Turn-around time for completing abstracts . e B saees e e sttt ae e et e e e s sans
Number of employees under your supegﬁsf@nk T OO OOPUON
Amount of Errors and Omissions covcrage e s e e Fres s esens
Number of abstractors serving the same geo ﬁrapﬁic area who have a current 40~year tract
IO Geographic area of Jowa to be a affécted by thes MWaiver
1. Fully explain the followmg jxf &gcatlons to support this Plant Waiver Application:
A. My mtenﬁons t@ dev\ei”' a 40-year tract index.
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.................................................

000N R W

hat wiil be crea’sed by not participating in the Title Guaranty Program.

& ‘W’“ﬂ.

absoluteiy necﬂéifsgryg%é;ensure availability of title guaranties.

wing aff dawts ’Q"manc:al statements, plans, and information are attached to support this waiver:
fistal %aﬁabents here)

th rtf’ithe ?fibove information is true and correct.

k!

(Typed Name)

Subscribed and sworn to before me, a Notary Public, in and for said County and State,
. This day of , 20

(Notary Public)
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CHAPTER 9
TITLE GUARANTY DIVISION

265—9.7(16) Application for waiver of participation requirements. The division board shall consider
applications for waiver of the requirements of Iowa Code section 16.91(5).

9.7(1) Applications for waiver of participation requirements shall be in writing and directed to the
division board. The application shall:

a. State which participation requirements are requested to be waived; and

b. Include adequate supporting information and argument so that the division board may make an
informed decision on the request.

9.7(2) The applicans may reguest to appear before the division board but shall not be required to

make a personal appearance,

a. If the applicant appears before the division board regarding the application, the applicant may
present addifional evidence, including the testimony of witnesses, in support of the application for
waiver.

b. If the applicant does not make a personal appearance before the division board regarding the
application, the division board may proceed to make a decision based on the application and the supporting
information submilted with the application for waiver.

9.7(3) The division will inform participating abstractors and participating attomeys in the county

for which the waiver Is requested, the Iowa State Bar Association, the Jowa Land Title Association, and
any person requesting such information that an application for waiver has been made to the division.
Interested parties may submit evidence or statements in support of or in opposition fo the application in
writing or by personal appearance before the division board. Notification to interested parties is not a
requirement for the division board to consider the waiver, and failure to inform interested parties of an
application for waiver shall not void or otherwise nullify any action or decision of the division board.
9.7(4) The division board may grant the waiver if the board finds:

a. That the requirements of Iowa Code section 16.91(5) impose a hardship to the attorney or abstractor;
and

b. That the waiver is:

(1) Clearly in the public interest; or

(2) Absolutety necessary to ensure availability of title guaranties throughout the state.

9.7(5) The decision of the division board shall be final agency action.





