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REVISED TITLE STANDARDS APPROVED BY THE IOWA STATE BAR ASSOCIATION BOARD OF GOVERNORS 
ON SEPTEMBER 24, 2009 
FOR INCLUSION IN THE EIGHTH EDITION OF THE 
IOWA LAND TITLE STANDARDS

Fifteen revised Title Standards have been approved by the Iowa Title Standards Committee of the Iowa State Bar Association (“ISBA”) on June 5, 2009, by the Real Estate and Title Law Section of the ISBA on August 20, 2009 and by the ISBA Board of Governors on September 24, 2009 as part of the Eighth Edition of the Iowa Land Title Standards.  Those Title Standards are the following:  
Title Standards 4.1, 4.2, 4.3, 4.4, 4.6, 6.1, 6.5, 9.1, 9.2, 9.3, 9.9, 9.10, 9.11, 9.14 and 15.2.
All of the revised Title Standards are included in this outline both in redlined and clean copies for your reference to allow you to see the nature and extent of the changes in each.  Some of the revised Title Standards were revised only to update the date that the Standard was approved, or to update references to the 2009 Iowa Code or to update other cited texts in the Authority Section of the Title Standard.  Those Title Standards were the following:  
Title Standards 4.1, 4.2, 4.3, 6.5, 9.1, 9.10 and 9.11.
Those Title Standards are attached at the end of this outline both as redlined and clean copies.  
Other of the revised Title Standards were revised to also modify and/or clarify and/or supplement the Problem and/or the Standard and/or the Comment in the manner discussed below.  Those Title Standards are the following:
Title Standards 4.4, 4.6, 6.1, 9.2, 9.3, 9.9, 9.14 and 15.2.
Following is a discussion of each of the last referenced revised Title Standards, with the redlined copy of such Title Standard accompanying discussion thereof in the body of this outline, and the clean copies of each such Title Standards attached at the end of this outline.  



DISCUSSION
In this Title Standard the Comment was moved up to be part of the Standard.  A new Authority was added:  Goodale v. Bray, 546 N.W.2d 212 (Iowa 1996).
This Title Standard would not vary based on whether the interest of the spouse in the property is dower or homestead (in the case of residential property) or on whether or not the spouse was the spouse of the contract vendee at the time the contract was executed by the contract vendee.  
The Problem presumes that the contract vendee is still alive throughout the forfeiture proceeding.  If the vendee were to decease prior to the running of the 30-day cure period, the spouse would need to be joined as a possible successor vendee or as the holder of a choate dower interest in the property.  There is no lis pendens concept applicable to cut off ownership or mortgage interests arising during the 30-day notice period in a forfeiture.  The Problem also presumes that the spouse has not filed a request for notice under Section 656.2 subsection 2 of the Iowa Code as a person who asserts a claim against the vendee’s interest.
The cases cited as Authority say that the existence of inchoate dower is not in itself sufficient to require service of notice of the forfeiture proceeding on the spouse.  The cases make no reference to whether the homestead interest is a factor in the determination as to whether the contract vendee’s spouse is entitled to notice of the forfeiture proceeding.  The cases focus only the matters referenced in Chapter 656 of the Iowa Code as the bases for a party to receive notice of a forfeiture proceeding, being that they are either in possession or have an ownership interest in the property.  
The Goodale case is based on the finding that there was no possession by the spouse of the property being forfeited that would entitle the spouse to receive notice of the forfeiture.  The Hansen and Eastman cases are based on a finding that there was no known ownership interest of the spouse evidenced under the fact situations that would entitle the spouse to receive notice of the forfeiture.  
Perhaps a reason that the cases dealing with necessary parties to a forfeiture proceeding do not mention the homestead right of the nonowner spouse as a factor is that it would be very unusual for a spouse with a homestead interest not to be a party in possession of the property, and therefore be entitled to notice of the forfeiture for that reason. In the Hansen case, however, the property was a homestead but no mention is made of the homestead interest or the possession by the spouse as being a factor in whether the spouse was entitled to notice.  Instead the court, in upholding the forfeiture even though the spouse was not served notice, relied only on the fact that there was no constructive or actual knowledge attibutable to the forfeiting vendor of an ownership interest of the spouse in the property being forfeited.  
The cases in effect indicate that in a real estate contract forfeiture situation both the inchoate dower and any homestead right of the spouse as a non-owner would be contingent on the performance by the contract vendee of the obligations under the contract.  The Goodale case cites in a footnote the case of Sullivan v. Sullivan, 117 N.W. 1086( 1908), which holds that where the husband’s seisin is dependent upon a condition precedent or subsequent, his failure to perform operates to terminate his own interest and operates as well to terminate the contingent and inchoate interests of his wife.  




DISCUSSION
The language in the Standard was revised to more accurately mirror the language in the Problem as it relates to service of notice of forfeiture of real estate contract on “a minor or other persons under legal disability.”  The revision also deletes superfluous language as to the fact that the statute “provides a special method for forfeiture of a real estate contract without an action in court”.
Language in the Comment was also expanded to specifically reference “minors or other persons under legal disability”, and to specifically point out the Rule of Civil Procedure under which original notices are to be served on such persons.  
The point of the Standard, together with the Comment, is to confirm that even though forfeiture under Chapter 656 is a nonjudicial proceeding, notices may be served on all persons on whom an original notice may be served, as long as the Iowa Rules of Civil Procedure governing the manner of notice are followed.






DISCUSSION
The Title Standard is stated in the affirmative as to the need to join the spouse of the titleholder in the foreclosure of a real estate mortgage, but then addresses the situations where a failure to join the spouse would not affect the ability to clear title of the spousal dower and homestead rights.  
The Title Standard was expanded to indicate not only that a sheriff’s sale while the titleholder was alive would rule out the existence of any dower interest of the spouse even if the spouse was not joined as a party, but also to include a statement that both homestead and dower rights would be cut off even without joining the spouse of the titleholder if the titleholder was not married at the time of the indexing of the foreclosure in the lis pendens index or was unmarried at the time of the foreclosure sale.  
The Title Standard was also expanded to cover non-judicial foreclosure under Chapter 655A of the Iowa Code.  The same rationale, as to the cutting off of the dower and homestead rights of the spouse of the titleholder even when the spouse is not made a party, that pertains to the marital status of the titleholder at the time of the lis pendens indexing and judicial sale in the judicial foreclosure proceedings, can be applied to the marital status of the titleholder at the time of filing of the proof of service on the mortgagor with the county recorder under Section 655A.3(3) (stated in that Code section to have the same force and effect on third parties as an notation entered by the clerk of the district court pursuant to Section 617.10), and the filing of the proof of service with the county recorder upon the expiration of the 30-day cure period under Section 655A.7.  The Title Standard also treats a situation where the titleholder is alive at the time of the filing of the proof of service under Section 655A.7 as it would the completion of a judicial sale when the titleholder is alive, as one where a dower interest of the spouse is terminated even if the spouse is not a party to the action.  
The Authorities for the Title Standard have been expanded to include references to the lis pendens provisions of Iowa Code 617.10-.11 and the provisions of the Iowa Code Section 655A.3, .7, and .8 relating to the notice requirements and filing of proofs of service and the consequences thereof in non-judicial foreclosure proceedings.  The case of Eastman v. DeFrees, 17 N.W.2d 104 (1945) is deleted from the Authorities due to the fact that it is a case, while dealing with the dower interest of the non-owner spouse, arising from a forfeiture of a contract rather than a foreclosure proceeding.  
The Comment that has been added consists of a statement as to the holdings and relevance of the cited cases, being the Bowden and the Francksen cases, as each relate respectively to dower and homestead rights of a non-owner spouse in foreclosure proceedings.  
In the Bowden case, the holding that the inchoate dower interest of the non-owner spouse who was not joined as a party can be cut off by the completion of a foreclosure sale while the titleholder is still alive, is not dependent on whether the spouse was the spouse when the case was filed in the lis pendens index or on whether or not the spouse signed or failed to sign the mortgage, or on whether or not the spouse was joined as a defendant in the action.  In Bowden the spouse of the titleholder was his spouse at the time the mortgage was entered into and at the time the foreclosure action was filed, and the court did not even indicate whether or not the spouse had executed the mortgage.  The court only focused on the fact that the judicial sale was completed before the spouse had any choate dower right, since the titleholder was alive at the time of the sale.  It cited other cases holding that a judicial sale of the titleholder’s interest would cut off an inchoate dower interest, and also cited the statutory dower language itself (now in 638.238(1)(a)) that dower applies to property interests possessed during the marriage that had not been sold at judicial sale.
The Bowden case did, as noted in the Comment, state that the spouse would have had to have been joined to adjudicate the dower interest had that interest become choate before the judicial sale due to a death of the titleholder.  While the revised Title Standard would provide an exception to the court’s statement in this regard if the marriage had occurred after the lis pendens date, the court’s statement would counter an argument that an existing inchoate dower interest has to become choate before the lis pendens filing date in order to be an interest that must be adjudicated in the foreclosure action.  The reason, therefore, that we are careful to have spouses of the titleholder execute a mortgage on property owned by the titleholder to release their dower interest is not that they then have an existing right that could not be cut off without them executing the mortgage or being joined as a party to the foreclosure, but to provide a basis for establishing that any choate interest arising before judicial sale is junior to the rights of the mortgagee.  
The Francksen case confirms that unlike the inchoate dower right, the homestead right of the spouse cannot be cut off by a judicial sale of the spouse’s interest occurring before the death of the titleholder if the spouse has not been joined as a party and the homestead right adjudicated.  In fact, the Francksen case actually holds that the titleholder cannot be dispossessed if the spouse was not joined and the spouse’s homestead rights were not adjudicated, based on the legal principal that there can be no splitting of the homestead right such that one spouse could remain in possession and the other be forced out of possession.  Our revised Title Standard would appear to recognize an exception to the holding in Francksen where the homestead right was acquired subsequent to the filing of the foreclosure action in the lis pendens index.  

                                                             
DISCUSSION
The Problem for this Title Standard has been restated to clarify that the parties referenced in the Problem are (i) a spouse of a distributee and (ii) persons filing claims, rather than the spouses of both, and to substitute the word “distributee” for the word “heirs” since the Problem applies to both testate and intestate estates.  
The Standard has been shortened to remove the ambiguous language which was removed from the Problem.  
An Authority has been added, being Iowa Code Section 633.389 of the Probate Code, as the Code Section stating the necessary parties to receive notice of the proceedings to sell real estate out of an estate.
The Comment is corrected to show that the provisions in Chapter 633 for the sale of real property from an estate extend from 633.386 through 633.402.  The Comment then states in the affirmative that claimants, and the spouse of a distributee, are not necessary parties in the proceedings entitled to notice. 


                                                                            
DISCUSSION
The Problem has been expanded to include forfeiture of a real estate contract since that is another means by which a personal representative may acquire title to real estate during the administration of the estate and satisfaction of a debt due the estate, and due to the fact that a forfeiture of a real estate contract is specifically mentioned along with foreclosure in Section 633.385, part of the Authority for this Standard.  
The Standard was changed to a negative answer since the Problem now asks if the sale out of the estate can be without court approval in absence of a power in the will, rather than simply asking if there can be a sale by the personal representative if there is no power of sale in the will.  
The Authority has been changed to include all of Sections 633.385 through 633.389 of the Iowa Code.  
A Comment has been added to note that real estate so acquired by the personal representative during the administration of the estate is deemed personal property for estate distribution and administration purposes.  This appears to mean that if a Will states that the real estate of the deceased is to go to X and the personal property of the deceased is to go to Y, Y would obtain title to such real estate acquired through foreclosure or forfeiture by the personal representative.  Since the real estate as it comes into the estate is considered personal property, it would not appear to be subject to judgment liens against the deceased.  Also, as personal property of the estate, the Court may issue an order for a sale of such property requested by the personal representative, without notice.  




DISCUSSION
The Standard was changed to:  
1.	Include a reference to the generation skipping transfer tax which could be a lien if it has been perfected by recording.  
2.	Remove the July 1, 1997 reference from the inheritance tax discussion since more than 10 years have passed since the effective date of the statutory change exempting from the Iowa inheritanc tax lien property passed to a lineal ascendant or an adopted or biological child, stepchild or other lineal descendant of the decedent.  
3.	The discussion on the Iowa estate tax lien is changed to remove references to the dates of applicability of previous statutory changes since the only relevant limitation dates on the Iowa estate tax are now whether the death occurred more than 10 years ago or the death occurred on or after January 1, 2005.  
The Authority has been changed to add a reference to Section 450.17 of the Iowa Code, Sections 2604 and 6324 of the Internal Revnue Code, and Section r. 701-87.1(1) of the Iowa Administrative Code.
The Comment now provides an extensive discussion as to the applicable limitation dates for the Iowa estate tax lien and the tax lien resulting from a generation skipping transfer.


 [9.14]
DISCUSSION
The Problem has been revised to substitute “personal representative” for “administrator or executor” since the fiduciary in either a testate or intestate estate can be referred to as the personal representative.  
The Standard is revised to:
1.	Remove the “yes” answer and address different situations in separate sub-paragraphs since sometimes the answer would be “yes” and sometimes “no.”
2.	Move the discussion of published notice and mailed notice to the Comment from the Standard.  
The Authorities are the same but references are added as to the matter to which each cited code section pertains.  
In addition to the Comment now having the discussion of the statutorily required mailed and published notice moved to it from the Standard, it has also been changed to add a reference to the use of an affidavit or a certified statement or a final report to evidence that there were no parties whose claims may not be paid or otherwise satisfied during administration.  


 [15.2]
DISCUSSION
The Problem has been changed to reference a conveyance of an interest in real estate rather than just to a “deed being made” by a foreign limited liability company.  
The Standard has been changed to affirmatively state that failure of a foreign limited liability company to obtain a certificate of authority does not impair the authority to transact business nor impair the validity of an act of the company.
The Authority is changed to use references to the new Chapter 489 of the Iowa Code pertaining to limited liability companies.  
A Comment is added to explain that the ownership of income-producing property by a foreign limited liability company is transacting business, but the failure to obtain a certificate of authority does not impair the validity of a contract or act of the company or prevent the company from defending an action in this state.  
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CHAPTER 4  “DEEDS AND CONTRACTS”


PROBLEM: 					
Rev. 9/2009

	When an instrument filed for record more than ten years ago refers to an unrecorded real estate mortgage, bond for deed, trust deed or contract for the sale or conveyance of real estate (hereafter “document”) and such instrument does not disclose the due date of such unrecorded document, is it necessary to require any further explanation?

STANDARD:

	No.

COMMENT:

	Iowa Code §614.21 applies to such documents which are not of record but which are described or referred to in any other instrument which is filed of record.  The limitation is ten years from the due date of such document if disclosed in the record and, if not so disclosed, then ten years from the date of the recording of the instrument containing such reference.



PROBLEM:						
Rev. 9/2009

	When the present owner holds title by quit claim deed and proposes to convey by warranty deed or to execute a mortgage containing covenants of warranty, is it proper for the examiner to require an affidavit from the grantor in the quit claim deed stating that, at the time of the execution of the quit claim deed there were no unrecorded deeds, contracts, mortgages or other outstanding claims affecting the title within the knowledge of said grantor?

STANDARD:

	No.

	Authority:
Bell v. Pierschbacher, 245 Iowa 436, 62 N.W. 2d 784 (1954).
Hannan v. Seidentopf, 113 Iowa 658, 86 N.W. 44 (1901).
Steele v. Sioux Valley Bank, 79 Iowa 339, 44 N.W. 564 (1890).
Winkler v. Miller, 54 Iowa 476, 6 N.W. 698 (1880).
	Kitteridge v. Chapman, 36 Iowa 348 (1873).
	Iowa Code §558.41 (2009).
3 J. Palomar, Patton and Palomar on Land Titles, § 14 (3d ed. 2003).
L. M. Simes & C. B. Taylor, Model Title Standards 22.3 (1960).

COMMENT:

	The grantee in a quit claim deed takes the property subject to prior equities and is not a bona fide purchaser for value without notice, but the marketability of the title is not impaired by a quit claim deed in the chain and no inquiry or corrective action is required.  However, if a party proposes to purchase the property on contract from such an owner, then inquiry is warranted since a contract purchaser is not considered a bona fide purchaser for value without notice, except to the extent that consideration has been paid.



4.3	PROBLEM:						
Rev. 9/2009

	If a deed is given by the mortgagor to the mortgagee, what showing, if any, is required?

STANDARD:

	The general rule is that where the mortgagor deeds the property to the mortgagee, the deed is presumed to be a continuation of the security and the right of redemption is presumed to continue.  The presumption is against merger and the burden of proof is upon the party (mortgagee) sustaining it.  The deed itself or a separate instrument executed by the mortgagor must show that the deed was an absolute conveyance not given as additional  security and that the consideration was the release of the grantor from all or a portion of personal liability under the note.  If the purchaser or lender is dealing with the grantee in such deed, the showing called for should be required.  If the grantee in such deed has already conveyed the property, such showing is not necessary.  It would be the duty of the mortgagor-grantor to take some action after the conveyance to the mortgagee-grantee and before further conveyances of the property.

	Authority:
Tom Riley Law Firm v. Padzensky, 430 N.W. 2d 416 (Iowa 1988).
	Koch v. Wasson, 161 N.W. 2d 173 (Iowa 1968).
Blum v. Keene, 245 Iowa 867, 63 N.W. 2d 197 (1954).
Swartz v. Stone, 243 Iowa 128, 49 N.W. 2d 475 (1951).
Lutz v. Cunningham, 240 Iowa 1037, 38 N.W. 2d 638 (1949).
Holman v. Mason City Auto Co., 186 Iowa 704, 171 N.W. 12 (1919). 
3 J. Palomar, Patton and Palomar on Land Titles § 427 (3d ed. 2003).

COMMENT:

	Iowa Code Chapter 655A, and §654.18 provide alternative nonjudicial foreclosure procedures.  Section 654.19 provides a procedure for deed-in-lieu of foreclosure if the real estate is agricultural land used for farming.  Iowa Code §654.18, §654.19 and Chapter 655A do not prohibit a voluntary, absolute conveyance by mortgagor to mortgagee.  Except for a deed given pursuant to the alternative nonjudicial voluntary foreclosure procedure (§654.18), and a deed in lieu of foreclosure of agricultural land (§654.19), the showing required pursuant to this Standard must be made when a deed is given by the mortgagor to the mortgagee.
	
	The title standard, until revised to reflect the result of Tom Riley Law Firm, required that the separate instrument or deed executed by the mortgagor show that the deed was given in satisfaction of the mortgage.  That is no longer required.

	The requirement that the deed itself or a separate instrument executed by the mortgagor must show that the consideration for the conveyance was the release of the mortgagor from all or a portion of personal liability under the note is not universally required.  In lieu of that requirement, some examiners will accept a showing from the mortgagor that (1) an absolute sale and not a transfer for security was intended by the mortgagor; (2) the transfer was fair; (3) it was based upon adequate consideration; (4) it was given for specified credit on the debt; (5) possession was transferred; and (6) the grantee has no obligation to reconvey to the grantor.

	If the deed is for agricultural land and is given pursuant to §654.19, release of the mortgagor from personal liability under the note is not required since the deed may be in satisfaction of all or part of the mortgage obligation as agreed upon by the parties.

	It is important to determine whether the right of first refusal of the mortgagor/grantor under Iowa Code §654.16A applies and, if so, whether it has been exhausted.



4.4	PROBLEM:				
Rev. 9/2009

	Is it necessary to serve a notice of forfeiture on a contract vendee’s spouse if the spouse is not a party to the contract?

STANDARD:

	No, unless the spouse is also a party in possession. 

	Authority:
Goodale v. Bray, 546 N.W.2d 212 (Iowa 1996).
Hansen v. Chapin, 232 N.W. 2d 506 (Iowa 1975).
Eastman v. DeFrees, 235 Iowa 488, 17 N.W. 2d 104 (1945).



4.6	PROBLEM:						
Rev. 9/2009

	Is a notice of forfeiture of a real estate contract under Iowa Code Chapter 656 valid if served upon a minor or other persons under legal disability?

STANDARD:

	Yes.  Chapter 656 contains no exceptions relating to a minor or other persons under legal disability. 

	Authority:
Iowa Code §656.3 (2009).

COMMENT:

	Notice must be served on the same conditions and in the same manner as is provided for the service of original notices on minors and other persons under legal disability. Iowa Rules of Civil Procedure 1.305(2)-(5).


CHAPTER 6  “JUDICIAL PROCEEDINGS”


6.1 	PROBLEM:						
Rev. 9/2009

Is it necessary to join the spouse of the titleholder in the foreclosure of a real estate mortgage?

STANDARD:

	Yes.  It is necessary to join the spouse of the titleholder in order to adjudicate or otherwise address the homestead and dower rights of the spouse. 

	If a spouse of the titleholder is not joined as a defendant in a judicial foreclosure proceeding, a showing by affidavit that the titleholder was still alive at the time of a sheriff’s sale would rule out the existence of any potential dower interest of the spouse of the titleholder.  A showing by affidavit that the titleholder was unmarried when the foreclosure proceeding was entered in the lis pendens index or at the time of the sheriff’s sale would rule out the existence of both homestead and dower interests of a spouse of the titleholder. 

	As to a non-judicial foreclosure under chapter 655A of the Code of Iowa, a showing by affidavit that the titleholder was alive at the time of the filing of proof of service under Iowa Code § 655A.7 would resolve any concern as to a dower interest of a spouse of the titleholder.  A showing by affidavit that the titleholder was unmarried at the time of the filing of proof of service under Iowa Code §§ 655A.3 or 655A.7 would rule out the existence of both homestead and dower interests of a spouse of the titleholder. 

	Authority:
Francksen v. Miller, 297 N.W. 2d 375 (Iowa 1980).
Bowden v. Hadley, 138 Iowa 711, 116 N.W. 689 (1908).
Iowa Code §§ 617.10-.11 (2009).
	Iowa Code §§633.211, .212, .238 (2009).
	Iowa Code §§ 655A.3, .7, .8 (2009).

COMMENT:

	A.	Concerning the issue of the homestead rights of a non-owner spouse, see Francksen v. Miller, 297 N.W.2d 375, 377 (Iowa 1980) (holding that “one spouse cannot be divested of homestead rights by judicial proceedings in which only the other spouse is a party”).  Concerning the issue of the dower rights of a non-owner spouse, see Bowden v. Hadley, 116 N.W. 689 (Iowa 1908).  In Bowden, the court held that a judicial sale of property owned by one spouse for the satisfaction of debts of that spouse terminates the other spouse’s right of dower. Bowden, 116 N.W. at 690.  On the other hand, however, the court recognized that if the non-owner spouse had become vested with a dower interest due to the death of the owner spouse prior to judicial sale, such interest could not have been eliminated except by making that non-owner spouse a party to the foreclosure proceeding. Id.

6.5 	PROBLEM:						
Rev. 9/2009

Can a person serving in a representative capacity (such as an executor, conservator or guardian ad litem), or as an officer of a corporation or as a public official, lawfully acknowledge service of notice in a probate proceeding or of an original notice in an action at law or equity or other proceeding, which could be served upon such person in a representative capacity? 

STANDARD:

	Yes.  Anyone serving in a representative capacity which is recognized by law can lawfully acknowledge service of any notice, whether in a probate proceeding or in an action at law or equity or other proceeding, which could be served on such person in a representative capacity, where service is directed or required by either statute of Iowa or by proper order of the court.

	Authority:
Collinson v. City of Dubuque, 242 Iowa 986, 47 N.W. 2d 839 (1951).
McCartney v. City of Washington, 124 Iowa 382, 100 N.W. 80 (1904).
Methods of Service of Original Notice and Return of Service, 26 Iowa L. Rev. 96 (1940).
G. F. Madsen, Marshall’s Iowa Title Opinions and Standards §9.3(B) (2d ed. 1978).
Iowa R.C.P. 1.305

CHAPTER 9  “PROBATE”


PROBLEM:		
Rev. 9/2009

	When a will vests the executor with unrestricted power to sell real estate, is an order of court necessary either in connection with the sale or the execution of the executor’s deed?

STANDARD:

	No.

	Authority:	
Iowa Code §633.383 (2009).

COMMENT:

	This is true whether the power is mandatory or merely discretionary.

PROBLEM:			
Rev. 9/2009

	In proceedings to sell real estate is it necessary to join as a party a person who has filed a claim or a spouse of a distributee or to serve notice upon them? 

STANDARD:

	No, unless they have requested notice in accordance with Iowa Code § 633.42.

	Authority:
	Iowa Code § 633.389 (2009).

COMMENT:

	A sale by a fiduciary is governed by Iowa Code §§ 633.386 through 633.402.  A fiduciary must serve a notice of hearing upon “all persons interested,” which Iowa Code § 633.389 defines as including “only distributees in the estate and persons who have requested notice as provided by this probate code.” Claimants and spouses of distributees are not necessary parties, and it is not necessary to serve notice upon them. 



PROBLEM:			
Rev. 9/2009

	When real estate is acquired by a personal representative in the course of the administration of an estate through foreclosure of a mortgage or by forfeiture of a real estate contract, may the personal representative sell such real estate without court approval in absence of such authority to sell in the Will? 

STANDARD:

	No.  The legal representative has authority to sell but a court order is required.  The court order may be with or without notice as the court may determine.

	Authority:	
Iowa Code §§633.385-.389 (2009).

COMMENT:

	The real property acquired in this manner is deemed personal property for purpose of administration and distribution. Court approval would be required for its sale. 

9.9	PROBLEM: 
Rev. 9/2009

	When title is or will be acquired by a bona fide purchaser or when a mortgage is or will be granted to a bona fide mortgagee, for adequate and full consideration in money or money’s worth, from a surviving joint tenant who holds title under a deed creating a valid joint tenancy, what showing is necessary as to the deed or mortgage from such survivor?

STANDARD:

	A showing of the payment of or non-liability for Iowa estate and inheritance taxes is necessary. No showing is necessary as to generation skipping transfer tax unless the lien of the tax has been perfected by recording. 

	Concerning Iowa inheritance taxes, a clearance of inheritance tax (CIT) pursuant to Iowa Code § 450.22 is necessary unless:

(1)	the death occurred more than ten years ago, or

(2)	the property passed to the surviving spouse of a decedent, or

(3)	the property passed to a lineal ascendant or an adopted or biological child, stepchild or other lineal descendant of a decedent. 

	Concerning Iowa estate taxes, a showing of the payment of or non-liability therefore is necessary unless:

(1)	the death occurred on or after January 1, 2005, or

(2)	the death occurred more than ten years ago, or

(3)	a Form 706, United States Estate Tax Return, is not required to be filed. 

Authority:
Waterman v. Burbank, 195 N.W. 191 (Iowa 1923).
Eddy v. Short, 179 N.W. 818 (Iowa 1920).
Iowa Code §§ 450.7, 450.10(6), and 450.17 (2009).
Iowa Code ch. 450A (2009).
Iowa Code § 451.2 (2007).
I.R.C. § 2011
I.R.C. § 2604
I.R.C. § 6324
Rev. Rul. 56-144, 1956-1 C.B. 563.
	Iowa Admin. Code, r. 701-87.1(1) (2008).

COMMENT:

	Revenue Ruling 56-144 provides that “[a]ny part of such property, which is transferred by the surviving tenant to a bona fide purchaser, mortgagee, or pledgee for an adequate and full consideration in money or money’s worth, is divested of the Federal estate tax lien under Section 6324(a)(2) of the Code. …  This conclusion is not affected by the fact that a purchaser, mortgagee, or pledgee of property from a surviving tenant is presumed to have knowledge of the estate tax lien by reason of the recital of death of a joint tenant in the chain of title.”  Rev. Rul. 56-144, 1956-1 C.B. 563.

	Chapter 451 of the Code of Iowa, which provided for the Iowa estate tax, was repealed in 2008.  2008 Iowa Acts, ch. 119, § 37.  However, the provisions of former Chapter 451 apply in connection with deaths occurring prior to July 1, 2008.  See Iowa Admin. Code, r. 701-87.1(1) (2008).  (“[Chapter 87 of Rule 701, Iowa Estate Tax] is applicable … for dates of death occurring prior to July 1, 2008”.)  The Iowa estate tax is the amount allowed under the Internal Revenue Code as a credit against the federal estate tax liability of an estate, less the Iowa inheritance tax paid. Due to the phase out of the federal estate tax credit under the Economic Growth and Tax Relief Act of 2001, the Iowa estate tax is not applicable in connection with deaths on or after January 1, 2005.  See I.R.C. § 2011 (eliminating the state death tax credit upon which the Iowa estate tax was based, for deaths after December 31, 2004). 

	The tax lien resulting from a generation skipping transfer under Chapter 450A of the Code of Iowa encumbers the transferred property for a period of ten years from the date of the transfer. However, unless the lien has been perfected by recording, a transfer to a bona fide purchaser for value divests the property of the lien.  Iowa Code § 450A.6 (2009).  According to Iowa Code § 450A.2, the generation skipping tax liability, if any, is equal to the maximum federal credit allowable under section 2604 of the Internal Revenue Code.  Pursuant to its terms, however, Section 2604, and therefore the credit provided for thereunder, does not apply to generation skipping transfers occurring after December 31, 2004.  I.R.C. § 2604(c).



9.10	PROBLEM: 
Rev. 9/2009

	When title to real estate is conveyed by the fiduciary pursuant to a contract of sale made by the decedent, is it necessary to require the payment of claims against the estate of the decedent, the payment or showing of nonliability for state inheritance taxes and federal estate taxes, and the closing of the estate?

STANDARD:

	No.  The equitable title to the property passes to the purchaser upon the execution of the contract of sale.  There is no lien for death taxes on the real estate.



9.11	PROBLEM:
Rev. 9/2009

	When title to real estate is conveyed by the surviving joint tenant pursuant to a contract of sale in which the contract preserves the joint tenancy of the sellers and the right of the surviving joint tenant to receive the proceeds, is it necessary to require a regular probate proceeding or clearance of inheritance tax (CIT)?

STANDARD:

	No.  The equitable title to the property passes to the purchaser upon the execution of the contract of sale.  There is no lien for death taxes on the real estate.



9.14	PROBLEM:			
Rev. 9/2009

	Is a showing required to demonstrate that the personal representative has given notice by ordinary mail to each claimant pursuant to Iowa Code §§ 633.230 or 633.304?

STANDARD:

	(a)	If the real estate is sold during administration of the estate, no.

	(b)	If the real estate is sold within five years after the estate is closed, yes.

	(c)	If the real estate is sold five years or more after the estate is closed, no. 

	Authority:
Iowa Code §633.230 (2009) (notice in intestate estates).
Iowa Code § 633.304 (2009) (notice in testate estates).
Iowa Code § 633.488 (2009) (five-year statute of repose).

COMMENT:

	Iowa Code §§ 633.230 and 633.304 require the personal representative to give notice by ordinary mail to a “person believed to own or possess a claim which will not or may not be paid or otherwise satisfied during administration” and to publish a notice of estate administration. When notice is given by mail, proof of such mailing should be by affidavit or certified statement under Iowa Code § 622.1.  Likewise, if the personal representative believes there is no such “person believed to own or possess a claim which will not or may not be paid or otherwise satisfied during administration” upon whom to serve a notice, a showing should be made by an affidavit, certified statement, or final report to that effect. 

	See also Iowa Land Title Standard 9.5.

CHAPTER 15  “LIMITED LIABILITY COMPANIES”


15.2 	PROBLEM:
Rev. 9/2009

If an interest in real estate is conveyed by a limited liability company formed under the law of a jurisdiction other than the State of Iowa, is it necessary to require a showing that said limited liability company has obtained authority to transact business in the State of Iowa?

STANDARD:

	No.  The failure of a foreign limited liability company to obtain a certificate of authority to transact business in Iowa does not impair the validity of an act of the company. 

	Authority:	
Iowa Code §489.803(2) (2009).
Iowa Code § 489.808(2) (2009).

COMMENT:

	Pursuant to Iowa Code § 489.803(2), the ownership in Iowa of income-producing property by a foreign limited liability company constitutes transacting business in the State of Iowa.  However, Section 489.808 provides that “[t]he failure of a foreign limited liability company to have a certificate of authority to transact business in [Iowa] does not impair the validity of a contract or act of the company or prevent the company from defending an action or proceeding in this state.”  Iowa Code § 489.808(2) (2009). 
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43 PROBLEM:
Rev. 79/19932009

If a deed is given by the mortgagor to the mortgagee, what showing, if any, is required?
STANDARD:

The general rule is that where the mortgagor deeds the property to the mortgagee, the
deed is presumed to be a continuation of the security and the right of redemption is presumed to
continue. The presumption is against merger and the burden of proof is upon the party
(mortgagee) sustaining it. The deed itself or a separate instrument executed by the mortgagor
must show that the deed was an absolute conveyance not given as additional security and that
the consideration was the release of the grantor from all or a portion of personal liability under
the note. If the purchaser or lender is dealing with the grantee in such deed, the showing called
for should be required. If the grantee in such deed has already conveyed the property, such
showing is not necessary. It would be the duty of the mortgagor-grantor to take some action
after the conveyance to the mortgagee-grantee and before further conveyances of the property.

Authority:

Tom Riley Law Firm v. Padzensky, 430 N.W. 2d 416 (Iowa 1988).

Koch v. Wasson, 161 N.W. 2d 173 (Iowa 1968).

Blum v. Keene, 245 Iowa 867, 63 N.W. 2d 197 (1954).

Swartz v. Stone, 243 Iowa 128, 49 N.W. 2d 475 (1951).

Lutz v. Cunningham, 240 Iowa 1037, 38 N.W. 2d 638 (1949).

Holman v. Mason City Auto Co., 186 Iowa 704, 171 N.W. 12 (1919).
2-R—Patton-&-C—Patten3 J, Palomar. Patton and Palomar on Land Titles §425.427 (23d
ed. $9572003).

COMMENT:

Iowa Code Chapter 655A, and §654.18 provide alternative nonjudicial foreclosure
procedures. Section 654.19 provides a procedure for deed-in-lieu of foreclosure if the real estate
is agricultural land used for farming. Iowa Code §654.18, §654.19 and Chapter 655A do not
prohibit a voluntary, absolute conveyance by mortgagor to mortgagee. Except for a deed given
pursuant to the alternative nonjudicial voluntary foreclosure procedure (§654.18), and a deed in
lieu of foreclosure of agricultural land (§654.19), the showing required pursuant to this Standard
must be made when a deed is given by the mortgagor to the mortgagee.

The title standard, until revised to reflect the result of Tom Riley Law Firm, required that
the separate instrument or deed executed by the mortgagor show that the deed was given in
satisfaction of the mortgage. That is no longer required.

The requirement that the deed itself or a separate instrument executed by the mortgagor
must show that the consideration for the conveyance was the release of the mortgagor from all or
a portion of personal liability under the note is not universally required. In lieu of that
requirement, some examiners will accept a showing from the mortgagor that (1) an absolute sale
and not a transfer for security was intended by the mortgagor; (2) the transfer was fair; (3) it was
based upon adequate consideration; (4) it was given for specified credit on the debt; (5)
possession was transferred; and (6) the grantee has no obligation to reconvey to the grantor.
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If the deed is for agricultural land and is given pursuant to §654.19, release of the
mortgagor from personal liability under the note is not required since the deed may be in
satisfaction of all or part of the mortgage obligation as agreed upon by the parties.

It is important to determine whether the right of first refusal of the mortgagor/grantor
under Iowa Code §654.16A applies and, if so, whether it has been exhausted.




