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I.	Basic Abstract Search Requirements.

a. Chain of Title/40 Year Marketable Title Act.

i. The abstract should show the patent to extinguish the claim of the United States.
1. Why?  Because our 40 year marketable title act does not defeat the claim of the United States.  Iowa Code 614.36.

ii.	Then, the abstract should generally show the Root of Title.  Root of Title means the conveyance or other title transaction that serves as a basis for the marketability of title and which was recorded at least 40 years prior to when marketability is being determined.  Iowa Code 614.29(5).
1.	The title transaction can be any deed, a court decree or a will.
2.	A quit claim deed can be a root of title.  Iowa Code 614.29(6); comments to T.S. 11.2.
3.	A will is a muniment of title only if the will is admitted to probate within the time period specified (5 years).  See Iowa Code 633.331.
4.	Change of title certificates do not serve as a root of title (majority opinion).
1. The majority believes the change of title certificate has no impact from a title standpoint and is simply a document to direct the county officers to update their records. 
2. However, some believe that one can be, as discussed on the listserve on 7-31-08.  The theory is based on Iowa Code 614.29(5) that defines “root of title” as that conveyance or other title transaction … purporting to create the interest claimed by such person.  The argument is that although the change of title certificate is not the title interest, it is “a title transaction purporting to create an interest.”

iii.	Exception to a forty-year root of title [T.S. 1.5]. An abstract covering a city lot which is included in a subdivision plat under Iowa Code Chapter 354 is satisfactory if it commences with the date of the filing of the plat if:
1. The plat has been recorded for at least 10 years;
2. The plat has not been vacated;
3. The lots or a subdivision have been sold and conveyed; and
4. For plats before 7-1-82, no claim was filed before 7-1-92 as provided for in Iowa Code §592.3.
1.	Some counties have local rules regarding an abstract beginning with a plat (some requiring a plat at least 10 years old and some not).
i.	Black Hawk County.  Long accepted local title standard that an abstract can begin with the plat no matter how recent the filing.
ii.	Kossuth County.  Also, has a local title standard that an abstract can begin with the filing of the plat.
iii.	Henry County.  If two attorneys examine and find title in the same titleholder, then abstract can begin with the plat.

b.	Shortened Searches – used for Refinance Transactions.
i. Title Guaranty 900 search goes back to the last deed for value or the last deed at least two years old.

ii. Title Guaranty Policy is $90.00 plus cost of endorsements.
1.Common endorsements are free:
1. Comprehensive.
2. EPA (ALTA 8.1-06).
3. Location (ALTA 22-06) & Condo Location Endorsement.
4. Variable Rate Mortgage Endorsement (ALTA 6-06).
5. Endorsement Against Loss-Liens.
2.	Other endorsements are $15.
3.	Can use rapid certificate program.
1.	Issue policy before release of paid off mortgages.
i)	If later problems obtaining mortgage release, can use TG mortgage release program.
4.	Gap coverage available.
1.	Must do a gap search to obtain coverage.
2.	Gap coverage good for 10 days.

iii.	Commitments are good for 6 months.

II.	Objections and Requirements.

a.	Basic.

i.	Mortgages.
1.	Release and satisfaction. 
2.	Subordination could work in some situations – refinance, only need to get the lender in first position. 
3.	Open-end mortgages may require instructions to close the line of credit in order to obtain a release.

ii.	Civil Judgment Liens (general, further analysis in next section).
1.	Release and satisfaction. 
2.	Partial release, releasing the lien on the property.

iii.	Child Support Judgment Liens.
1.	Affidavit from Recipient.  The most common curative document in this situation; generally accepted.
1.	Can state that payments are current through the filing of any newly acquired mortgage or deed.  Exhibit 1 (also contains release language).
2.	Can state that payments have been made in full.  Exhibit 2 (also contains release language).

2.	Release from Recipient.  A partial release of the property from the lien from the recipient (generally from the lien for installments of child support due through the date of closing).
1.	Assignment to State.  If child support has been assigned to the State, must get a release (or partial release of the payments due through closing) from the State.
i.	Some examiners also take the position that releases must be obtained from the State for administrative support judgments.

3.	Affidavit from Attorney.  An affidavit from an attorney who has reviewed the records and determined that child support is current is also generally accepted.  Exhibit 3.

4.	Satisfaction from the Court.  Iowa Code 598.22A.
1.	Child support must be paid to the Clerk of Court or the Collection Services Center.  Iowa Code 598.22.
2.	Iowa Code 598.22A provides a way in which an obligor who has been paying child support directly to a recipient can obtain a satisfaction of the paid obligation.
3.	The obligor must present the evidence of the financial instruments used to pay the support.
i.	With a cooperative recipient, the recipient may file an affidavit of acknowledgment of payment.
4.	Notice must be given to the recipient (and the State if any portion has been assigned to the State).
5.	The Court must confirm the validity of the payments before the Clerk can acknowledge the satisfaction. 

iv.	Alimony.
1.	Similar to child support judgments – require: 
1.	An affidavit from the recipient that payments are current through closing (Exhibit 4);
2.	A release of the property from the recipient; or 
3.	An affidavit from an attorney stating that payments are current through closing. 

v.	Property Settlement.
1.	A little trickier.
2.	Require a release.
3.	Even though property settlements may be payable over time, there is a lien for the entire amount.  This is distinguished from child support and alimony judgments.  With property settlements, the judgment is certain and therefore a lien at the time of creation for the whole amount.  With child support and alimony, the future amounts are uncertain until they become due, as child support and alimony can be modified down the road, so the only the installments due before closing are a lien as of closing.

vi.	Criminal Judgment Liens.
1.	Require a showing that fine and court costs have been paid in full (releases are not given by the State).

vii.	Special Assessments.
1.	The entire assessment is a current lien even if payable in installments.
1.	Require full payment (you don’t get a release from the city or county).
2.	Responsibility for payment between buyer and seller is based on the purchase agreement.  Almost always, purchase agreements will provide that either:
i.	Seller is required to pay all installments due before closing; or
ii.	Seller is required to pay all special assessments that are a lien upon the property, that is, all installments, even the installments after closing. 

viii.	Homeowner Associations Assessments.
a.	Restrictive Covenants (or other recordings setting up a homeowner association) typically provide for assessments assessed by homeowner associations.
1.	Reading for Buyer.  When reading for the buyer, require a certification from the HOA that “all charges, assessments and dues are paid current through the date of closing.”  Exhibit 5.
2.	Reading for Lender.  When reading for the lender, the restrictive covenants generally state that the lien for special assessments are subordinate to a first mortgage lien (or similar language like a mortgagee foreclosing the mortgage will take free of special assessments). Therefore, typically a certification is not required.
i.	Caution:  make sure a subordination provision is there though, don’t just waive requirement.  
ii.	Further caution: the subordination of the assessment lien, if it exists, only applies to the first mortgage, not a second mortgage, etc.

ix.	Tax Sales.  
1.	Require that the property be redeemed from tax sale.
2.	Avoid stating an amount because interest accrues and often the tax sale purchaser will pay subsequent taxes.  Get the payoff amount from the Treasurer.  The payoff amount is a moving target with interest accruing each month.

x.	Mechanic’s Liens.
1.	Get a release.
2.	A sufficient showing that a bond has been posted to remove the lien is acceptable.
3.	An examiner can rely on an affidavit stating that demand to foreclose was made and no action was taken within 30 days, accompanied with the proofs of service, as a removal of the lien.  See Iowa Code 572.28(2).  Exhibit 6.
4.	Only a lien for 2 years and 90 days from the date the last work was performed.  Iowa Code 572.27.

xi.	Tax Liens.
1.	Get a release, generally.
2.	There are special rules or commonly accepted methods to recognize the nonexistence of some tax liens in the probate context, particularly federal and state estate tax liens and inheritance tax liens.
i.	For example, a showing of the probate inventory revealing that the taxable estate is less than the exemption amount solves the concern over a federal estate tax lien (although not specifically stated in Chapter 9 of the Title Standards, this is a generally accepted method).
ii.	The best method is to refer to Chapter 9 of the Title Standards for the standard that addresses the situation and apply the rules.


b.	Judgment Liens – Further Analysis.

i.	General Rule.  Judgment liens attach to real estate owned or subsequently acquired for 10 years from the judgment date.  Iowa Code 624.23.  The judgment liens attach to the real estate in the county where the judgment was rendered.  They also attach to real estate in other counties when an attested copy is filed in the clerk’s office in such other county (“having the judgment transcribed”).  Iowa Code 624.24.

ii.	Exceptions.

1.	Bankruptcy.  
1.	Property Purchased After Discharge.  Judgment liens do not attach to subsequently acquired real estate if the personal liability of the defendant was discharged under bankruptcy.  Iowa Code 624.23(3).
i.	This helps when a Buyer took the judgment through bankruptcy.  
2.	Property Owned Before Discharge.  Judgment liens on property owned before being discharged remain a lien on the property, unless an order removing the lien is obtained in the bankruptcy.  T.S. 13.4.  Comment (c) to T.S. 13.4 sets forth what must be shown to establish that the judicial lien has been avoided.
i.	The judgment is a problem for a Seller, unless the order was obtained.
3.	Summary (because I get this all the time, “they went through bankruptcy, there is no lien.”)  A bankruptcy:
i.	Discharges personal obligation (this doesn’t mean the lien on the real estate is extinguished).
ii.	Eliminates judgment lien on subsequently acquired property.
iii.	Does not remove existing judgment lien on real estate, unless an order is obtained from the bankruptcy court extinguishing the lien.

2.	Homestead. Judgment liens do not attach to a homestead, unless the judgment is for one of the exceptions set forth in Iowa Code §561.21, such as a pre-existing debt.
i.	Iowa Code §561.21 exceptions to homestead exemption:
ii.	Those debts contracted prior to its acquisition, but then only to satisfy a deficiency remaining after exhausting the other property of the debtor, liable to execution.
iii.	Those debts created by written contract expressly stipulating that the homestead shall be liable, but then only after exhausting all other property pledged under the same contract.
iv.	Those for work done or materials furnished exclusively for the improvement of the homestead. 
2.	Homestead Platting.  To show that a lien is avoided due to the homestead exemption, the homestead platting procedure under Iowa Code 561.4 and Iowa Code 624.23(2) must be followed to make the property marketable.  The abstract must show:  
i.	That a homestead plat has been filed pursuant to Iowa Code 561.4;
ii.	Proper written demand has been served on the owner of the judgment;
iii.	No levy of execution has been made within 30 days of service; and
iv.	A copy of the written demand and proof of service has been filed with the recorder in the county where the property has been platted as homestead.  T.S. 6.7.
1.	Story County has a local rule that an affidavit stating that the property was the homestead of the debtor from the date of purchase is sufficient.
3.	Expiration of Homestead Exemption.
i.	“This exemption exists only so long as the homestead is occupied and used as a home.  The moment it ceases to be used as such, the lien attaches, the same as it attaches against property acquired by the judgment debtor after the judgment is rendered, and the priority of liens can be determined in the same manner.”  Lamb v. Shays, 14 Iowa 567, 570 (1863).  

3.	Death of a Joint Tenant.  The survivor of a decedent joint tenant takes the property free of the debts, or liens, of the decedent joint tenant.  Rembke v. Stewart 387 NW2d 313 (Iowa 1986).

4.	Contract Seller’s Interest.  Judgment liens do not attach to bare title (a contract seller’s interest is bare legal title; it is personal property).

iii.	Priority of Purchase Money Mortgage.  Iowa Code §654.12B.  “The lien created by a recorded purchase money mortgage shall have priority over and is senior to preexisting judgments against the purchaser and any other right, title, interest, or lien arising either directly or indirectly by, through, or under the purchaser.

1.	A purchase money mortgage is one that is taken to secure all or part of the purchase price.
2.	A mortgage to refinance purchase money debt taken by the same lender is a purchase money mortgage.
3.	A mortgage to refinance purchase money debt to another lender is not.   

c.	Foreclosures/Foreclosure-type actions.
i.	Judicial Foreclosure of Real Estate Mortgages (non-ag).
1.	What to require shown in the abstract, inter alia.
1.	Proof of service on borrowers, junior lienholders, parties in possession and the spouse, if one, and if not, a showing that the borrower was single.
2.	If a default, certification that the 10 day notice intent to take default was given (by ordinary mail) [IRCP 1.972].
3.	Finding of default in the decree.
4.	Expiration of redemption rights on all parties.

2.	A foreclosure action must be brought by the real party-in-interest.  IRCP 1.201.  
1.	If the party bringing the action is not the record holder of the mortgage and a foreclosure is completed, at a minimum a quit claim deed or a ratification of the foreclosure action by the holder of the mortgage according to what is of record should be obtained.
i.	Some argue this is unnecessary because “real party-in-interest” is an affirmative defense and if not raised or unsuccessful, then not a title objection.  If a foreclosure decree is obtained then the “real-party-in-interest” defense was not raised or was unsuccessful. 

ii.	Involuntary Non-judicial Foreclosure (non-ag).
1.	Iowa Code 655A.
2.	Abstract should show:
1.	Affidavit of Compliance with Iowa Code 655A.
2.	Service on:
i.	Mortgagee;
ii.	Parties in Possession; and
iii.	Junior lienholders of record.
3.	A showing that 30 days have passed since service (without redemption by any served party or rejection by mortgagee).

iii.	Voluntary Non-judicial Foreclosure (non-ag) a/k/a Deed-in-lieu of Foreclosure.
1.	Iowa Code 654.18.  The abstract should show:
2.	Deed from mortgagor to mortgagee.
1.	On the deed (or in a separate instrument executed by the mortgagor), it must be stated that the conveyance is “an outright conveyance not given as additional security, but given in consideration for a release of all or a portion of personal liability under the note secured by the underlying mortgage” or similar language.  
2.	Without the proper notation, the deed is presumed to be a security interest and not an outright conveyance.  T.S. 4.3.
3.	If the grantee of the deed-in-lieu of foreclosure has already conveyed the property, such showing is not required.
4.	See Iowa Code 654.19 for requirements for agricultural land used for farming
3.	Written agreement signed by mortgagor and mortgagee per Iowa Code 654.18.
4.	Showing that junior lienholders have been sent, by certified mail, a notice of the mortgagor and mortgagee’s election to follow this procedure.
5.	Showing that junior lienholders have not redeemed property within 30 days of notice.

d.	Mobile and Manufactured Homes.
i.	Title Guaranty offers a Manufactured Housing Unit Endorsement (ALTA 7-06).  It provides that the “Land” includes the manufactured housing unit located on the land described in Schedule A at Date of Certificate.
ii.	Underwriting requirements to obtain endorsement:
1. Verify that home is outside a “manufactured home community” or “mobile home park.”
2. Verify that mobile home has been permanently attached to the land (concrete foundation, wheels removed, etc.)
1. Current appraisal, inspection or appraisal should address this.
3. Verify that the assessor is taxing the mobile home as real estate, not personal property.
4. Verify that the mobile, manufactured or modular home, etc. certificate has been collected by the county treasurer.
1. A note of conversion in the county assessor’s records is not sufficient.
2. The apparent reason the note of conversion is not sufficient is due to Iowa Code 435.26.
i. This statute provides for the conversion of mobile and manufactured homes to real estate.
ii. If there is a security interest noted on the certificate, then “the home will not be merged with title to the land, and the sale or foreclosure of a interest in the land shall not affect title to the home or any security interest.”  In other words, the foreclosure will be on the land, but not the home on the land.
iii. So, there needs to be assurances that the certificate of title was surrendered to eliminate concerns that there are liens on the title and to be assured that a foreclosure will include the land and the home, not just the land.
1. Problems.
a. The certificate of title is not always surrendered (so, surrender must be accomplished).
b. The statute directs surrender to the assessor in the instance of homes outside a mobile home park and collection and destruction by the treasurer for homes in mobile home parks.
c. There are varying practices among the counties and poor record-keeping in some instances.
i. There is no always record-keeping of the destruction of certificates of title.
ii. There are two offices, the assessor’s and the treasurer’s, which may have the information.
d. A mobile home or manufactured home can be reconverted from real estate to personal property and a new certificate of title issued.



II. Curative.

a. Curative Statutes.  These limitations aid in the curing of title defects within the 40 year chain of title.

	Problem/Situation
	Limitation
	Authority

	No action [to preserve distributive share] may be brought by spouse who fails to sign deed or mortgage if not brought within ….
[but a deed or mortgage without joinder of the spouse to HOMESTEAD is void per 561.13 (and not subject to this limitation)]
	10 years
	614.15

	No action may be brought against record titleholder in possession of the real estate for claims before January 1, 1980
	
	614.17

	Actions for claims more than 10 years old cannot be brought against holder of title in possession of the real estate (unless written statement preserving claim is filed)
	10 years
	614.17A

	Mortgages – unless extension is filed
	20 years or 10 years after stated maturity, whichever is later
	614.21
T.S. 1.9

	Tax, Sheriff, etc. Deed
--actions may not be brought to set aside
-- possession required, which can be established by affidavit of possession
	10 years
	614.22

	Reversions and use restrictions
--    this does not apply to easements
-- another exception, environmental covenants pursuant to Iowa Code Chapter 455I
	21 years
	614.24

	Judgments --- are a lien for
	10 years
	624.23

	Plat – conclusive evidence that proprietors had title at time of filing plat if on file without objection
--does not apply to auditor plats
	10 years
	592.3
T.S. 1.5

	Deed from city or county requires:
a. resolution
b. proof of publication notice
	Unless 10 years have passed
	589.31
T.S. 2.1

	No action may be brought based upon unrecorded documents referred to in recorded instruments after …
	10 years from the due date of the instrument referred to or 10 years from the date of the recorded instrument if no due date stated
	T.S. 4.1 relying on
614.21

	Deed from intervivos trust requires:
a. trustee’s affidavit
b. purchaser’s affidavit

	Unless 1 year has passed
	614.14(5)
See also T.S. 4.7

	Affidavits explanatory of title
(can only be made by party in possession, or by authority of party in possession)
	3 years, then statements that were presumptive evidence becomes conclusive evidence 
	558.8

	Affidavit of possession may cure name problem arising 10 years earlier
	10 years
	T.S. 8.10

	Showing must be made that notice of probate of will was given
	Unless 5 years have passed
	T.S. 9.5

	Claims of persons claiming under the deceased against property sold by fiduciary (Court Officer Deeds) are barred after …
	5 years from the recording of the COD
	T.S. 9.6
633.93

	Inheritance Tax lien expires after …
-unless deferred for remainder interest, then 10 years from final vesting
	10 years
	450.7(1)

	Iowa Estate Tax lien expires after …

	10 years (from death)
	T.S. 9.8

	Federal Estate Tax (generally) expires after…
-but installment payments under IRC 6166, 15 years
	10 years
	IRC 6324(a)(1)

	Defective acknowledgments are deemed valid after …
	10 years
	9E.9A

	Special Assessments
	Continues until paid
	

	Mechanic’s Liens expire after …
	2 years and 90 days from the last work performed
	572.27

	Defective mortgage releases recorded more than …
	10 years earlier are valid
	589.8





b. Affidavits.

i. Acceptable Affidavits or Recitals [T.S. 8.8].  Affidavits or recitals should be made by persons competent to testify in court, state facts rather than conclusions and disclose the basis of the maker’s knowledge.  The value of an affidavit or recital is not necessarily diminished by the fact that the maker is interested in the title or the subject matter of the affidavit or recital.  However, the examiner should consider the maker’s knowledge and interest in the transaction.
1. Leaves room for discretion, so sometimes an examiner will accept a self-serving affidavit and other times an examiner won’t.  Depends on:
1. amount at stake;
2. the person’s interest in the transaction; and
3. the verifiability of the statements made and supporting information.

ii. Affidavits may be relied upon to explain variances in corporate names.  T.S. 3.4.

iii. Affidavit may be used to establish that a person was single at the time of execution and delivery of a deed if no marital status is recited.  T.S. 5.3.

iv. Affidavit may be used to establish that a person has married (and the person’s name has changed).  T.S. 8.4.

v. An Affidavit of Possession may be used to overcome discrepancies in a name occurring more than 10 years earlier if the abstract does not show that there are any claims of record.  T.S. 8.10.

vi. An Affidavit Explanatory of Title made by one other than the owner should be filed only with the authority of the owner.  T.S. 8.9.

vii. Common affidavits used for title clearance:

1. Affidavit of Identity. 
1. (not-me affidavit).  Shows that person named in the judgment is not the same as the borrower.  Exhibit 7.
2. To show that a person executing one instrument is one and the same as a person set forth in another instrument.  

2. Affidavit of Surviving Spouse.  Generally evidences a passage of title from the decedent to the surviving joint tenant spouse when there are rights of survivorship.
1. Further, there should be a statement that no Form 706 U.S. Estate Tax Return was required to be filed to show that there is no Iowa Estate Tax lien.  
i. This is paragraph 4 of the Bar Form.  Don’t use an old bar form.  Exhibit 8.

3. Affidavit of Possession.  May be used to overcome discrepancies more than 10 years earlier if the abstract does not show that there are any claims of record within 10 years.  Exhibit 9.

4. Surveyor Affidavit.  Affidavit from surveyor that property is wholly contained within a larger tract.  Exhibit 10.
1. This is used when it is uncertain from the abstract that the property under examination falls within an earlier, larger, tract.

5. Affidavit of Noncompliance of Oil, Gas or Metallic Mineral Lease.
1. See Iowa Code 458A.22.  Exhibit 11.
2. Requires mailing, by restricted certified mail, to the lessee and the passage of 30 days without notice of claim to lessor before affidavit can be recorded.

6. Trustee’s and Purchaser’s Affidavits.  Exhibits 12 and 13.
1. Used for conveyances from an intervivos trust.
i. Most examiners do not believe these are required for:
1. Testamentary trusts (see T.S. 4.7 wherein it only references intervivos trusts).
2. When Bank X holds as Trustee for Pooling Group/Another Bank.  See Iowa Code 633A.1102(18) (business and investment trusts aren’t “trusts” under the Iowa Trust Code).
ii. However, based on Iowa Code 614.14, where it refers to “trusts” generally and not just intervivos trusts, some examiners believe the affidavits are required for all trusts.

viii. Practice Pointer.  Include legal descriptions in affidavits so the abstractor can easily pick up the affidavit.

c. Problems – Tools or Solutions.

i. Can’t get an abstract.
1. The buyer’s right to receive an abstract from the seller is a matter of contract, which provision is typically set forth in the purchase agreement.
1. The seller’s failure to deliver the abstract is typically a breach of the purchase agreement.
2. Iowa Code 535B.11(6).
i. If a person in connection with a mortgage loan has possession of an abstract and fails to deliver the abstract to the borrower within twenty days of the borrower’s request made by certified mail return receipt requested in connection with a proposed sale of the property, then the borrower may authorize the preparation of a new abstract and the person failing to deliver the abstract shall pay the cost and the borrower shall be entitled to recover attorney fees and court costs if the borrower is successful in an action brought to recover the cost of the preparation of the abstract. 
ii. Only applies to state-regulated lenders/servicers; does not apply to federally-regulated servicers.

ii. Can’t get a mortgage release.
1. Iowa Code 655.3 – actual damages and attorney fees.
1. If a mortgagee does not release a mortgage after payment and within 30 days after a request for discharge, the mortgagee is liable for all actual damages caused by such failure, including reasonable attorney fees.
i. The claim for damages may be asserted in an action for discharge of the mortgage.
ii. If the mortgagee is not a resident of Iowa, such action may be maintained after 30 days after payment, without a request for discharge.
2. Practice Pointer:  send a cover letter with the payoff requesting the release and reference Iowa Code 655.3 to start the 30 day period under the statute.

2. Iowa Code 535B.11(5).
1. Applies to state-regulated mortgage bankers or mortgage brokers; doesn’t apply to federally-regulated lenders/servicers.
2. If a licensee or other mortgagee who services mortgages on residential real estate in Iowa fails to deliver a release within 45 days after payoff,
i. The Superintendent of the Division of Banking may send a certified letter demanding a release within 15 days.
ii. If the licensee or other mortgagee fails to deliver the release within the 15 days, the Superintendent may assess a penalty up to $50/day for each day delinquent after the 15 days.
3. The Superintendent’s number is 515-281-4014.

3. Title Guaranty Mortgage Release Program.  Iowa Code 16.92(2) and IAC 9.20(2).
1. Submit to Title Guaranty completed form (Request for Certificate of Release) (see TG website) with information for where Title Guaranty should send letter.
2. After 30 days following dispatch of letter sent to mortgagee, Title Guaranty has the authority to record a release.
3. Also applies to “badly released” mortgages and “missing” assignments.
4. Requests must be made by a lender, attorney, abstractor or real estate broker.

iii. Can’t get a judgment release and satisfaction when judgment has been paid.
1. Iowa Code 624.37 --- $100 + attorney fees.
1. When a judgment is paid off, the person entitled to the proceeds must file a satisfaction with the clerk (in every county where the judgment is a lien).
2. Failure to do so within 30 days after having been requested to do so in writing shall subject the party to a penalty of $100 plus attorney fees.
3. The action is an action for satisfaction of the judgment.
4. Practice Pointer:  send a cover letter with the payoff requesting the release and reference Iowa Code 624.37 to start the 30 day period under the statute.  

iv. Can’t get an ex-spouse to sign an affidavit stating that child support is current.
1. Can have an attorney review the child support records and record an affidavit that based on a review of the records the attorney has determined that child support is current.

v. Have a short sale after foreclosure, but before sheriff’s deed, but have junior lien-holders who are owed money and won’t release their liens.
1. Judgment liens continue to cloud title after a foreclosure judgment but before sheriff’s sale.  Iowa Code 654.23.
1. New Iowa Code 654.17A allows the plaintiff to petition the court for an order approving an offer for a commercially reasonable sale of the property free of the claims of the parties to the action.

vi. A state tax lien appears, but the borrower is claiming that it is against someone else.
1. Contact the Iowa Department of Revenue at 515-281-5943, to obtain information to distinguish the borrower from the debtor (and then use that information to record an affidavit of identity).

vii. Property is titled in a corporation that is dissolved.
1. A deed can still be obtained from the corporation because Iowa Code 490.1405 grants a dissolved corporation the authority to continue to liquidate its assets.

III. Conveyances.

a. Types of deeds and comments on each.
i. What type of deed is required?
1. The type of deed is a matter of contract and is specified in the purchase agreement, although the situation may call for a more suitable form of deed.
1. Example:  purchase agreement provides for general warranty deed, but titleholder is deceased and estate is being probated so a court officers deed would be used.

ii. General Warranty.
1. Most common form of deed.
2. The grantor covenants that they have authority to convey the real estate, that the real estate is free of all liens an encumbrances except as may be stated and the grantor agrees to warrant and defend the real estate against the lawful claims of all persons (except as may be stated).

iii. Special Warranty.
1. Limits the warranty to defend the real estate claims of persons claiming through the grantor (instead of everyone).

iv. Quit Claim.
1. Conveys any interest one may have in the real estate, if any at all.
2. Some claim that the quit claim deed is not an instrument of conveyance (but that is probably a minority opinion, as quit claim deeds are used frequently).
3. Sometimes used in curative situations simply to release any interest or right the grantor may have in the real estate.


v. Trustee’s.
1. In conjunction with the conveyance from an intervivos trust (and some would argue all trusts), purchaser and trustee affidavits should be filed.  T.S. 4.7.
2. Form:  Bill Smith, as Trustee of the Smith Family Trust.
1. Do not use the following form:  The Smith Family Trust.
i. Why?  Because the Trust is not a separate legal entity.
vi. Court Officer’s.
1. Use for:
1. Estates.
i. Must have court approval, unless power of sale is in the will.
ii. Form:  Bill Smith, as Executor of the Estate of Shirley Smith.
2. Conservatorships.
i. Must have court approval.
ii. Form:  Michael Jordan, as Conservator for Scottie Pippin.
3. Testamentary Trusts.

vii. Sheriff’s.
1. Used at the conclusion of a foreclosure.
2. Pay special attention because they often contain name discrepancies and errors in the legal description.

viii. Deeds in Satisfaction of Real Estate Contracts.
1. In the deed note:  “This deed is in full satisfaction of that one certain real estate contract from AB to CD dated March 3, 1985 and recorded on March 5, 1985 in Book 1985 at Page 303 (which contract is duly merged herein).”
2. As a next sentence, note:  “All general warranties and covenants herein extend to and including the date of execution only; thereafter, grantor warrants title only as against himself and all parties claiming by, through an under said grantor.”
3. No need to file a groundwater hazard statement or declaration of value because those were already filed with the original real estate contract. 

b. Types of Tenancies (two most common; in almost all situations one of these two will be used).

i. “As joint tenants with full rights of survivorship, not as tenants in common.”  Use exactly this language.  This means the survivor automatically acquires the interest of the decedent upon death of the first to die.
1. Even so, there may be other issues to clear, particularly tax clearance issues.  See T.S. 9.9.
1. An affidavit of surviving spouse can, in most situations, be recorded and clear any such possible objections.

ii. “As tenants in common.”  Use exactly this language.  Means that the decedent’s interest will pass via the decedent’s will or intestate succession.

iii. Clauses not to use:
1. X and Y, as Joint Tenants.  This means “tenants in common” but people mistakenly believe that it means “joint tenants with full rights of survivorship.”
2. Anything other than i. and ii. above.  

iv. If the deed is silent as to tenancy, the default is tenants-in-common. Iowa Code 557.15.

c. Document Execution (grantor and signature lines).

i. Individual (list individual status – Greg Pepper, a single person).

ii. Married (spouse must join in signing of deed or mortgage).

1. Don’t list “as married persons” as this leaves the question open as to whom each is married; instead, list X & Y, “husband and wife.”
2. A spouse must sign even during divorce.  Unless and until the divorce decree is entered, the spouse must sign.
3. In the event of a legal separation, the spouse must still sign.

iii. Partnerships.

1. Conveyance may only be conveyed in the partnership name.  T.S. 12.1.
2. Example:  title is acquired by “A&B Partnership.”  The conveyance must be from “A&B Partnership” although the grantor language may go on to say “a Partnership consisting of A and B.”
3. One partner can convey on behalf of the partnership (subject to any recordings putting the public on notice that a deed from one partner is insufficient).  T.S. 12.2.
4. There are no marital rights in partnership property.  T.S. 12.3.
5. If one partner dies, property may be conveyed by the surviving partner in the partnership name (again subject to any recorded notice that this is insufficient).  T.S. 12.4.

iv. Corporations.
1. Corporation name ends with Corporation, Incorporated, Company, Limited, Inc., Co., Corp. or Ltd.  See Iowa Code 490.401.
2. Take at face value that the person signing has the authority to sign, unless articles or other recorded document puts you on notice that particular officers must sign, or something is suspect.
3. A corporation generally has officers.
1. President, Vice-President, Secretary, Treasurer.
2. Sometimes more that one signature is required.

v. Limited Liability Companies. 
1. Limited liability company name ends with:  Limited Liability Company, Limited Company, LLC or LC.  See Iowa Code 490A.401.
2. Generally signed by:
1. Manager
2. Member-Manager
3. Member
3. LLC’s sometimes have officers, though, so sometimes signed by:
1. President
2. Vice President
3. Secretary
4. Same rule applies, take at face value that the person signing has the authority, unless a recorded document puts you on notice that only certain officers may sign or so many signatures are required, or something is suspect.

vi. Caution.
1. If a “Manager” is signing on behalf of a corporation (or some similar inconsistency), there is a problem – it doesn’t make sense.  Or, you are given information that the grantor is XYZ, LLC, an Iowa Corporation.  Someone is confused between a corporation and an LLC. Check it out, investigate and get to the bottom of it.
1. Review the prior deed.
2. Get copies of the Articles of Incorporation or Organization.
3. Check the Secretary of State website (corporation search) if you need additional information.
2. Make sure the grantor, signature and notary information is consistent.

d. Acknowledgments. 
i. Simplified under Iowa Code 9E.15.  Exhibit 14.

e. Transfer Tax.
i. Basically, $1.60 per thousand, less $.80.  Round to nearest $500 increment.
1. Stated differently, the first $500 of consideration is free, after that, each $500 increment or partial amount is $.80.
1. Example:  $20,300   $32.00.

ii. Exceptions listed in 428A.2.  Exhibit 15.


IV. Cases.

a. Barrata v. Polk County Health Services, Inc., 588 N.W.2d 107 (Iowa 1999).

i. There is no splitting of homestead.  A judgment lien does not attach to a homestead if any one person can claim a homestead exemption.  A judgment lien cannot attach to a partial interest in homestead.

ii. What this means is that if one person can claim a homestead exemption, then the entire homestead is exempt from a judgment lien.  Example:  A and B get divorced with a child support judgment entered against B.  B marries C and purchases a homestead with C.  Because C can claim the homestead exemption from judgment liens, the child support judgment lien does not attach to the homestead even though the child support judgment is a pre-existing lien that would typically attach to the homestead (pursuant to Iowa Code 561.21).

iii. Issue:  Can a child support lien arising from the pre-existing obligation of an ex-husband attach to the homestead of the ex-husband and his current wife who purchase the homestead together?

iv. Holding.  No.  The judgment lien never attached.

v. In-depth Analysis.
1. Liens do not attach to property that is exempt from judicial sale (homesteads), unless there is a special declaration of statute to the contrary.  Iowa Code 561.16.

2. Iowa Code 561.21 is a statute the sets forth “a special declaration to the contrary” including “previously contracted obligations”  -- these being debts that can attach to the homestead.

3. Child support obligation is a previously contracted obligation within the meaning of Iowa Code 561.21(1) and is a type of debt that may cause a lien to attach upon a homestead.  In re Marriage of McMorrow, 342 N.W.2d 73, 76 (Iowa 1983). 

4. In this case, and as other cases have held, if the child support obligor owned the property individually, the lien would have attached.  Cox v. Waudby, 433 NW2d 716, 718 (Iowa 1988).

5.  In this case, the current wife also could claim the homestead exemption and she was not subject to the child support obligation.

6. Presented with this the court drew upon a prior holding, that there can be no splitting of homestead rights.  A creditor who seeks to satisfy his debt out of a homestead must be certain he has a right against the whole property, not just part of it. 

7. But further analysis was required because in this case, the ex-husband and the current spouse no longer owned the property.  They sold the property to a third party.

8. In resolving the case in favor of the third party, the Court held that the homestead exemption not only prevents the execution against homestead property, but also the attachment of judgment liens to homestead property.

9. Because the lien never attached to the homestead, the third party owned the property free of the lien.

b. McNerty v. Kahler 710 NW2d 209 (Iowa 2006).
  
i. Rule.  Deed cannot be altered after delivery.  To convey property, one must follow a recognized means of conveyance – must deliver a new deed.

ii. Facts.  After full payment, a deed held in escrow was delivered to McNerty.  McNerty later added to the deed after his name as grantee: “and Thomas Kahler as jtwfros and not at tic.”  McNerty then recorded the deed and later passed away.

iii. Proceedings.  The executor of McNerty’s estate asked the court to declare the deed naming Thomas Kahler void.

iv. Holding.  McNerty’s addition of Thomas Kahler’s name to the deed was a nullity.  So, the court apparently recognized the conveyance from Menke to McNerty, solely, as the deed was drawn when delivered to McNerty and did not declare the deed void entirely.  But, it did not recognize Thomas Kahler’s alleged interest in the property.

v. Reasoning.  Once Menke delivered the deed to McNerty, solely, Menke did not nor could he convey any interest to Thomas Kahler, as delivery had already occurred and after delivery, Menke had no interest in the property to deliver.  Further, if McNerty wanted to convey an interest to Menke, he would have to do so by a recognized means that being by executing a new deed to Kahler for an undivided interest.

vi. Summary.
1. Menke delivered a deed to McNerty.
2. McNerty added Kahler’s name to the deed after delivery.
3. Court held that addition of Kahler’s name was a nullity.  
4. It recognized McNerty’s interest, but not Kahler’s.


c. Rembe v. Stewart, 387 NW2d 313 (Iowa 1986). 

i. Surviving joint tenant takes property free of the claims (judgment liens) of the deceased joint tenant.  

ii. Except – joint debt.  

iii. Except – fraud.  Iowa Code 633.368 provides for the recovery by the personal representative of an estate of property transferred with intent to defraud creditors.

iv. Facts
1. Verna owned real estate with her niece as joint tenants with full rights of survivorship.
2. Lorna provided services as a Conservator.  
3. Verna died and her estate was not sufficient to pay Lorna’s claim.  
4. Lorna wanted the ½ interest to be used to satisfy her claim.

v.  Holding.  Surviving joint tenant take property free of the debts of the deceased joint tenant.

d. Martin v. Martin, 720 N.W.2d 732 (Iowa 2006) – Iowa Code 561.13
i. Deed to homestead is void, that is invalid, without the joinder of the spouse.

ii. Facts.  Bobby acquired real property by warranty deed in 1999.  Bobby married on June 13, 1999 and continued to be married on February 21, 2000.  On February 21, 2000, Bobby executed and delivered a quit claim deed to himself and his father, as tenants in common.  The property was Bobby and his wife’s homestead.  Bobby’s wife did not join in the signing of the deed.  The deed was not recorded at that time.  Bobby and his wife were divorced on February 21, 2001 and the court awarded the property to Bobby.  Bobby’s father then recorded the quit claim deed on July 18, 2003.

iii. Proceedings.  Bobby (in defending a partition action) disputed his father’s interest in the property because his wife, as required by Iowa Code 561.13, did not join in the signing of the deed.

iv. Holding.  The quit claim deed was invalid because he was married at the time that the deed he prepared to put title in himself and his father, the property was their homestead, and his wife did not sign the deed.  The date of delivery was determined to be the date that it was signed based on a long-standing presumption that delivery occurs when signed (See Orud v. Groth, 708 N.W.2d 72 at 76).  Bobby’s father could not overcome the presumption by clear and convincing evidence.  The court did not find that the stipulated decree was a “like instrument” (as Iowa Code 561.13 provides that the deed can become effective when the spouse signs a “like instrument”) nor could the decree be viewed as a conveyance to a non-party to the divorce, which in this case was Bobby’s father.  The court further reasoned that Iowa Code 561.13 makes a deed of homestead property not joined by the spouse void, not merely voidable by the spouse who did not sign.  It was of no impact to the Court that Bobby was seeking to invalidate the deed for his own benefit.

v. Related Recent Case.  Wells Fargo Bank, N.A. v. Hudson, No. 7-501 / 06-1941 filed October 24, 2007.
1. Spouse did not join in the signing of a mortgage to their homestead.
2. Spouse that signed, signed stating that he was a married person.
3. Wells Fargo foreclosed.
4. Court held, citing Iowa Code 561.13, that the mortgage was not valid because the spouse did not join.  Court refused to recognize an equitable mortgage. 

V.  Explanation/References.

1. References to T.S. are references to particular title standards of the Committee on Title Standards of the Iowa State Bar Association, Iowa Land Title Standards Eight Addition (2006).

2.	References to the “listserve” are references to an email listserve available to the members of the Real Estate Section of the Iowa State Bar Association Members.  Member-attorneys post legal questions and other matters for comment and response by other member-attorneys.

VI.  Exhibits.

1. Child Support Affidavit – payments current.

2. Child Support Affidavit – payments made in full.

3. Child Support Affidavit by Attorney after Review of the Records.  

4. Affidavit re:  Alimony.

5. Homeowners Association Certificate.

6. Affidavit of Forfeited Mechanic’s Lien Pursuant to Iowa Code 578.28(2).  

7. Affidavit of Identity.

8. Affidavit of Surviving Spouse.

9. Affidavit of Possession.

10. Surveyor Affidavit – property is wholly contained within a larger tract.

11. Iowa Code 458A.22 – Affidavit of Termination of Mineral or Oil and Gas Lease. 

12. Trustee’s Affidavit.

13. Purchaser’s Affidavit.

14. Iowa Code 9E.15 – Simplified Acknowledgments.  

15. Iowa Code 428A.2 – Transfer Tax Exceptions. 
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